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| UNITED STATES COURT OF APPEALS 
| FO^« THE SECOND CinCUIT 
| Docket No. 7641095 


| UNITED STATES OF AMEAICA, 


Appellee, 


| Appellant, 


REPLY BAIEF FOR APPELLANT 


PAELIMINAAY STATEMENT 


x 
| 
| 
| 

| FABIO CAPECE, 
| 
| 
| 


yectíully submits this brief in reply to the brief for 


the Government in opposition to the appeal of respondent í om the j' dgment 
of conviction entered against him cn the 2lst day of November, 1975 in the 
jurt for the Southern District f New York 


United State: 


(Pierce, J.) sentencing im to a term of three years incarceration and 


three years special parole. 


POINT ONE 


THE HEARSAY ADMITTED AGAINST 
APPELLANT WAS NOT TESTIMONY 
CONCEANING ''VEABAL ACTS," BUT 
DECLARATIONS BY Á NONeCONSPIAATOR, 
MADE PRIOR TO THE FORMATION OF 
ANY ALLEGED CONSPIRACY, AND IN 
VIEW OF THE WEAKNESS OF THE 


| GOVEsNMENT'S CASE, THE JUDGM ENT 


j 
| OI ONVIC TION SHOULD BE r.EVEaASED, | 
| | 

I 
l | 
| N hael I340WI the ( err ent witnes wa the oniy or | 
i | 
| 
| odes ion Pete al | 
j testifying that ir inat anpelliant, idmittedly ( é he o | 
| f 
| shipped the r AT by ilroad tha i5 picked uj Me ins ea | 
| J 
| | 
I| Pen: ylvania it vhen the latte A ° ht j ny 

| 
| 

| 
iof Browne that on September 1972 appellant hired hin load the | 
| 
| | 

| 

3 ፐ 1 1113፻ነ'ኋ on the train for two hundred dollars and that he tra ex i | 
| | 
| ፥ " y ወ ኑ | " A ha M የ ( r ot | 
marijuana io tnt tatior | a motor venicie leased y Mmary apece, 21 | 
I 
lappe nt. Indeed, o one identified appellant a being present when the 

; i ‘ " | 

"vehicle wa either leased o M loaded, it tor ! wine s t ti ony na 
I 
| | 
| | 
lappellant masterminded the transportation, Browns himselí vould b« | 
| | | 
[ | 
| la í IB r 
l^ person on whc the sole blame for ansportation would fall, Thus | 
t i c rr lant s ፎ ተ) , i Reo `. kino to hift the | 
the only evidence agair ippellant wa iat o1 Bro le, in« O 1311 the | 
| | 
lonus trom himsei ind therelort« thi ourt shouid be t "TT ^ Kë 
[ 
| any prejudicial error that might shift the evidentiary halance, 
| 
I 
[ f 1 | 
| ል pointea out, the te timonvy reflected that hea eged or piracy | 
| | 
| | 
||to transport marijuana was hatched among appellant, Browne and Meinec! 
| 
| | 
ilon the st day of September 1972. The indictrnent charges it was hatched | 
on that very same day, adding, however, Salina Scarangela to the sch: " 

I 
| | 
| " | 
iThe record, however, doe not reflect any more involvement of Scarangela 
I 
| 
I 
| " " . 
llother than Browne, appellant, Mary Capece and Meinecke livir sie 
| | 
house in Calitornia, x 

| 

| 
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brief, the ` nent nç x uggests 


comi 


and Dilt 
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i Li nc « ( ‹ í ( | 
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! ( j id¢ t inc ¢ irciy did eavily 
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| ` 
t 1 | ° | ` 
| | 
r Y | 
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lelendant, orl wile ነ n the 154 at Dar, iner Na no evider ( | 
| : | ~ 
I! that M ‘iry ape ኣ Dar ፤ 11 pir V ሆ ፣ d iny Know edge that 


lin introducing the document into evidence was both unfair and sinister, It 


| 
| 
w an invitation to the iry to speculate that because Meinecke had the 
! 


harmless a indermined by the Government's concession that 1t | 


| tended t ea iy declaration by Dil and Scarangeia against 
at llant and thereby support the te tumony of the alleged ocon pirator 
| ant, n h y Ip} h imony 1 , 
| 
!' the nly witnes ! nst ap ll t I chat terize 51 h error i harmles 
( 'ፌ ነ gain ‹ ppt ant, 1O charac riz such rrot ‘ narn ° 


115 to characterize any error as harmless Ihe Government obviously 


! 
፤1 | 
| | 
[ | 
H | 
| 
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solicited this hearsay since it was aware that the unsupported testimony 

of Browne, eeking to shift the blame from himself, was hardly lik« ly tc 


impr ess a Jury ° 


| 
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POINT TWO 
EHE LIMITATION ON THE DEF ENSE W ENT 
BEYOND THF COURT'S EXERCISE OF 
DISCRETION TO LIMIT CHALLENGES TO 
GAEDIBILITY, 


It was the defense of appellant that he had no participation in the 
Pt 


icrime of Browne, but that the latter was proceeding on hi: 


i 


| 
| 


|w as in the regular business of traíticking in narcotics 


| n» the Government tried to make him out to be, Yet, when 


| 


[depicting Browne as a "messenger boy" 
I 


| UN i ; 
ladder, instead of the sophisticated dealer that he was, Not only was the 


ldefeise limited 
| 
| 
| Roberta Dilts 


attempted to prove that the 


| 
[with Dilts in his 
| 


prior testimony was to conceal his trafficking 
jwith ber, not because of his affection for her as he explained, 


Iwas stopped by the Court, In that w ay, the Government succeeded 


in 115 crosseexamination of Browne on this issue, 


well, who was ready to brand Browne as the 


, not the i 
4 
the defense x 


reason Browne had not mentioned his 
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jit was, therefore, exccedingly important for the defense to develop that he 


"office boy 


eting 


rcotics 


'fense 
in 
| 


on the bottom of the trafficking 


but of 


sophisticated 


[ | 
ዜር ከፎ was, | 
| The cases cited by the Government are inapposite, In each of them, | 
li 

ithe trial court exercised its discretion to limit a general « redibility 

1 


where credibility had been exhaustively challenged. 


`hallenge, 


POINT THREE 
[HE SUMMATION OF THE GOVERNMENT 
THAT IT CONs 


WAS SO PAEJUDICIAL, 

STITUTED PLAIN ERROR, AND, THEREFORE, 

SHOULD BE REVIEWED IN THE ABSENCE OF 
PURSUANT TO THE 


AN OBJECTION, 

AUTHORITY OF AULE 52(b) OF THE FEDERAL 
PROCEDUAE, 

since 


AULES OF CRIMINAL 
lying, 


In axguing that Browne had nothing to gain by 
the Government deliberately mislead 


at former 


|already been s 
similar testimony It 
| probation, For 
፤ 
| 


entenced to probation 
proceedings, 


| 

Browne had given 

'stimeny that earned him the sentence of 

to change testimony at this trial, would run for him a risk of a perjur 

Io urge the jury that Browne had no motive to testify as he 
š Jur) 


id tilt the fact finding machinery in 


The same can be said for the overzealou 


indictment, 
did was to deliberately mislead them, a 


prosec ut 
Nas evidence, other than what came 


this otherwise weak 
that there w 


the jury 
truth, there was not, In none 


in 
as in 


representaticn tc 
from Brow .., appellant, when, 
citedby the Government had the prosecutor gone as fa 


ec 


the ca 


at bar. 
Federal Rules of Criminal Procedure provides 


) of the 
Plain errors or defects aífe« ting substantial 
be noticed although they were not 


jay 
of the Court, 


to the attention 


rights n 
brought 


indiviglio, 352 F.d 276 sirc., 1965), Even in 


objection, the trial court should have intervened 
ights of appellant, In any event, the effort by the prosecutio 


lon summation to buoy its drowning case, was s prejudicial that it should 


CONCLUSION 


IHE JUDGMENT OF CONVICTION 
SHOULD BEREVERSED AND A NEW 
I RIAL ORDERED, 


iespectfully submitted, 


AONALD AUBINSTEIN 
Attorney for Appellant 
25=10 Queens Boulevard 
Kew Gardens, N, Y. 11415 
(212) 261=403( 
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UNITED STATES OF AMERIC/ 
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FABIO CAPECE 
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STATE OF NEW YORK, COUNTY OF 
I Victor Ortega, being duly sworn 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 
That on the iet day of july 19 ] 6g, 1 55. Andrews PI New Yort 
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deponent served the annexed ነ I 
XWX U.S. Attorney for the So Dist 


the in this action by delivering a 'rue copy thereof to said individual 


personally. Deponeni knew the person so served to be the person mentioned and described in said 


papers as the herein, 
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